Federal Communications Commisson FCC 01-380

Before the
Federal Communications Commisson
Washington, D.C. 20554

In the Matter of )
Graphret, Inc., g

Complainant, g

V. ; File No. E-94-41
AT&T Corp., ;

Defendant. %

MEMORANDUM OPINION AND ORDER
Adopted: Decanber 21, 2001 Released: January 8, 2002
By the Commisgon:
I INTRODUCTION
1. In this Memorandum Opinion and Order, we deny al of the daimsassrted in a

complaint filed by Graphret, Inc. (“Graphret”) against AT& T Corp. (“AT&T”) pursuant to
sedion 208 & the Communicaions Act of 1934,as amended (“Act”).! Spedficdly, werged
Graphret’s arguments that AT& T unlawfully routed through cariersin ather courtries telex
traffic that AT&T receved at its awitch in the United States and that ultimately was destined for
Graphret’s network.” We dso rejed Graphret’s claim that AT& T violated Commisson rules
during the @urse of this proceeding.

2. In addition, we grant one of the cunterclamsfiled by AT& T against Graphret.
In particular, we find that Graphnet’s Tariff F.C.C. No. 5involved an urjust and urreasonable
pradicein contravention d sedion 201b) of the Act.?

Y47U.sC. 8208

® Telex serviceisatel eprinter exchange drcuit serviceinvolving a messge originated at a teletypewriter at one
location and sent to ateletypewriter at adifferent location. 1TT World Comnunications, Inc. v. FCC, 635F.2d 32
3536 (D.C. Cir. 1980.

$47U.S.C. § 201h).
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. BACKGROUND

3. Graphret and AT& T are providers of domestic and international telex service,
also known as “record carriers.” In order to provide telex serviceto their customers, record
cariersinterconred their networks. At the timesrelevant to this dispute, the Record Carrier
Competition Act (“RCCA"), codified at former sedion 222 ¢ the Act, contained a general
interconredion standard that required record cariers to make avail able, uponreasonable request,
full i nterconnedion with the faaliti es of other record carriers that are used primarily to provide
record communicaions rvice® The RCCA provided that interconnedion furnished pusuant to
awritten agreeament must be “uponterms and condtions which are just, fair, and reasonable.”®
This dispute concerns the terms and condti ons under which Graphnet made its faaliti es
availableto AT&T for the termination d domestic and international telex cdlsthat traversed
AT&T’ s network and were destined for Graphnet’s subscribers.

4. In February 1993,Graphnet and AT& T entered into a contrad entitled
“Interconnedion Agreanent.” The Interconredion Agreement spedfied the types of trunks that
would route telex traffic between the two cariers and establi shed ead carier’ s telex termination
rates. $.45 ger minute in whole minute increments for traffic caried by Graphret and terminated
onAT& T’ s network; and $.78 jgr minute in whole minute increments for traffic caried by
AT&T and terminated onGraphret’s network.” The Interconnedion Agreament included a
June 30, 1993gexpiration date, which could be extended by mutual agreement.® Although
Graphret wished to continue its contradual relationship with AT& T after June 30, 1993 AT&T
opted na to doso, apparently citing its then desire to “revert to the condtions of [Graphret’ s
interconred tariff [Tariff F.C.C. No. 5 and the rules of the FCC.”°

5. Graphret’s Tariff F.C.C. No. 5,which took effed on March 26, 1992¢ontained
rates that were significantly higher than those of the Interconredion Agreement. Spedficdly,
the tariff charged $3.00for eat minute or fradion thereof for terminating either an
interconneded damestic or international telex cdl. Moreover, the $3.00charge goplied to all
cdlsterminated onGraphnret’s network “that have, at any paint, utili zed the faaliti es of another

4 Complaint, File No. E-94-41 (filed Feb. 1, 1994 (“Complaint”) at 1, 1 1; Initial Brief of AT&T Corp., File No.
E-94-41 (filed Oct. 2, 1996 (“AT&T's|nitial Brief”) at iii.

®47U.SC.§ 222¢)(1)(A)(i). The RCCA wasrepededin 1994 SeePub. L. No. 103414, 108 Stat. 429697
(Oct. 25,1994). Nonetheless the statute gpliesto this case, which Graphnet instituted on February 1, 1994
becaise it concerns conduct commencingin July 1993

®47U.5.C. § 227¢)(1)(A)().

" Initial Brief of Graphret, Inc., File No. E-94-41 (filed Oct. 2, 1996 (“Graphnet’s Initial Brief”), Attachment 4
(Interconnedion Agreement 881, I1).

81d., Attachment 4 (Interconnedion Agreement § 11).

% Answer of Graphret, Inc. to AT& T's Courterclaims, File No. E-94-41 (filed May 18, 1994 (“Answer to
Courterclams’) at 8, §17.
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United States OCC [Other Common Carrier].”*® In other words, if AT& T handed traffic
intended for Graphret’ s network, bu did na diredly interconred with Graphret, it nonetheless
would beliable to Graphret for the $3.00charge. Graphret’s tariffed termination rate was
significantly higher than the average rate of other telex cariers, which ranged from
approximately $.80to $.88*

6. Notwithstanding its Tariff F.C.C. No. 5,Graphret entered into interconredion
agreaments with ather domestic record cariers gedfying termination rates that were lower than
$3.00 @r minute. For example, Graphnet contradually agreed to an $.88 @r minute rate for
TRT Teleaommunications Corp. telex messages that were terminated onGraphret’s network.*
Similarly, pursuant to a 1992agreement resolving a rate dispute between Graphret and MCl
International, Inc., Graphret agreed to a $1.23 @r-minute termination rate.*®

7. AT&T viewed Graphret’ stariffed rate & excesgve and chaose naot to passtraffic
diredly to Graphret. Instead, AT&T routed through foreign affili ates, such as Unitel
Communications, Inc. (“Unitel”), damestic- and foreign-originated telex traffic that it receved at
its United States switch destined for Graphret’s network.* Thus, instead of delivering traffic
diredly to Graphret, AT&T sent the traffic to Unitel in Canada, which then direded the traffic to
Graphret in the United States. Pursuant to thisrelationship, AT& T paid Unitel its applicable
charges, and Unitel paid Graphret a$.28 pr minute termination charge that Unitel and Graphnet
had negotiated in an interconnedion agreement.*

8. Graphret contends that AT& T’ srouting pradicewas “inefficient” and
“unretural,” resulted in degraded service, and udawfully deprived Graphret of revenue. On
February 1, 1994 Graphret filed aformal complaint against AT& T pursuant to sedion 208 @
the Act. Graphret’s complaint asserts clamsfor (1) violation d Graphret’s Tariff F.C.C. No. 5
and sedion 203c) of the Act; (2) violation d sedions 203a) and (c) and 214a) of the Act; (3)

19 Graphnet’s Initial Brief, Attachment 2 (Graphnet’s Tariff F.C.C. No. 5 §§ 51.1, 5.1.3, and 5.2).

" verified Answer and Counterclaims of American Telephone and Telegraph Company, File No. E-94-41 (filed
Apr. 15,1994 (“Answer”) at 15, 7 46.

2 Answer at 15-16, 147; Answer to Counterclaimsat 7, 1 16.
13 Answer at 7, 26; Answer to Courterclaims at 7,  16.

14 Answer at 2, 116-7. Unitel is a Canadian carier in which AT&T owns athirty-threepercent interest. Graphnet
Pleading to Update Reaord, File No. E-94-41 (filed Jan. 11, 1996 (“Pleading to Update Record”) at 5. Graphnet’s
allegations originally pertained exclusively to the AT& T-Unitel relationship. Complaint at 3, 6. In subsequent
pleadings, Graphnet averred that AT& T also diverted traffic to affili ates in Hong Kong and Europe. Pleadingto
Update Record at 6-7; Graphnet Oppaositionto AT& T Motion to Strike, File No. E-94-41 (filed Dec. 18, 1997) at
2. Inour view, the pertinent fad (which AT& T does not dispute) isthat AT& T routed Graphnet-bound traffic to
cariersin other countries, and those cariers routed the traffic bad to the United States. The predse identiti es of
the cariersisirrelevant to whether AT& T’ s routing pradice was unlawful.

15 Complaint at 4, 1 8.
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violation d the Act and the “antitrust laws”;*® (4) violation d sedions 222(b)(1) and (c)(1)(B),
202a), and 201b) of the Act; (5) violation d the Commisgon's International Settlements
Policy; and (6) violation d the Commisson's“No Third Courtry Routing Via Canada” Policy."’
The complaint seeks a ceae and desist order, an urspedfied amount of damages, and a monetary
forfeiture.

9. On April 15, 1994 AT&T answered the complaint, denying the violations all eged
by Graphret and advancing various affirmative defenses. In addition, the answer assertsthree
courterclams against Graphret.”® First, AT&T alegesthat, in violation d sedion 204b) of the
Act, Graphret' s Tariff F.C.C. No. 5contained urjust and unreasonable dharges, terms, and
pradices. Seaond,AT&T claimsthat Graphnet engaged in urlawful discrimination,in violation
of sedion 20Z4a) of the Act, by imposing the $3.00termination charge on AT& T while charging
other cariers adifferent, lower rate for the same service Finaly, AT&T aversthat, by charging
other cariers arate that differs from the tariffed rate, Graphret violated sedion 203 é the Act.
AT&T requests dedaratory relief, aswell asa ceae and desist order.*

. DISCUSSON
A. Graphnet’ sClaims Are Denied.
1. AT&T Did Not Violate Seaion 203(c) of the Act.

10.  Sedion 203c) of the Act requires common cariersto file and pubi sh schedules
of their charges and pradices, i.e., tariffs.”® Moreover, sedion 203 pohibits carriers from
deviating from the rates and pradices contained in their tariffs.*

11.  Graphret arguesthat AT&T violated Graphret’s Tariff F.C.C. No. 5 by not
paying the $3.00 @r-minute termination charge @ntained in that tariff. According to Graphnret,
the filed rate doctrine requires compliancewith effedive tariffs; and AT& T’ s “admitted
circumvention” of Graphret’ stariff, al egedly accomplished by nat routing traffic diredly to

16 Graphnet appeas to have withdrawn its antitrust claim. Motion to Dismissor, Alternatively, to Sever and Defer
AT&T’s Counterclaims, File No. E-94-41 (filed May 18, 19949 at 5-6, n.2 (“Graphnet’s citation of the federal
antitrust laws in paragraph 16 d its Complaint was not for the purpose of seeking FCC enforcement of such laws
or even FCC consideration of AT& T’ s anticompetitive adivities on their merits under the antitrust laws. The
antitrust laws were dted in the Complaint merely for the purpaose of enabling the FCCto consider such laws
incidentally as one part of the public interest.”).

Y complaint at 5-9, 111-20.

8 Our current formal complaint rules prohibit the fili ng of “crosscomplaints,” which include counterclaims. 47
C.F.R. 8 1725 Therulesthat existed in 1994 however, did not.

19 Answer at 14-19, 1944-57.
2247U.S.C. § 200).

21d.
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Graphret, purportedly constituted a violation o sedion 203c) of the Act.”* In addition,
Graphret aversthat AT&T violated its own tariffs by circuitously routing Graphret’stelex cals
via Unitel “withou adequate naticein writing” to Graphret.”®

12. We ayreewith AT&T that Graphnet has not met its burden of proving aviolation
of sedion 203c). Asisevident from the statute’ s language, the obligationsimposed by sedion
203(c) apply to the carier that filed the tariff.** In this case, that carier is Graphret, which seeks
to em;g)rceitstariff against AT&T. Sedion 203c) simply does not control AT& T’ s obligations
here.

13.  Graphret'sclam that AT&T violated two of its own tariffsalso isunavailing. As
apreliminary matter, neither of the tariffs applied to traffic routed from AT&T to ather cariers
within the United States.”® In any event, the tariffs notice requirements never were triggered.
AT& T stariffsrequired AT&T to provide “adequate naticein writing” to interconreded cariers
if changesto AT& T’ sfadliti es or equipment “can reasonably be expeded to render any
interconreded carier’ s fadliti esincompatible with [AT& T’ s] communicaions fadliti es, or
require modificaion a dteration d an interconneded carier’ s fadliti es, or otherwise materially

22 Although Graphnet’s initial complaint refers to “ Sedions 203&)(c),” Complaint at 6, 7 14, Graphnet’s briefs
make dea that the dleged violation concerns dion 203(c). SeeGraphnet’sInitial Brief at 10-11; Reply Brief of
Graphret, Inc., File No. E-94-41 (filed Oct. 22, 1996 (“Graphnet’s Reply Brief”) at 7-9.

2% Graphret's Initial Brief at 10-11 (citing AT&T’'s F.C.C. Tariff No. 21, § 24.C.; AT&T'sF.C.C. Taiff No. 25, §
2.4.C.); Graphret’'s Reply Brief at 7-8.

**%0e47U.S.C. § 203c) (except as otherwise provided by or under the authority of the Act, no carier shall (1)
engage in communicaions unlessit has filed a tariff; (2) charge ah amount diff erent from the anount spedfied in
the tariff; (3) refund any amounts charged under the tariff; or (4) extend any privil eges except as gedfied in the
tariff).

2 nits Answer, AT&T argues that “ Graphnet’s all egationsin Count | must be dismissed becaise they fail to state
a caise of adion cognizable under the Commisson’s complaint procealings.” Answer at 10, 28 (citing lllinois
Bell Telephore Co. v. AT&T, 4 FCC Red 5268 5270(1989 (“lllinois Bell™)). Inlllinois Bell, the Commisgon
held, inter alia, that a complaint filed by Bell Atlantic Operating Companies (“BOCS”) against AT&T, in which
the BOCs challenged AT& T’ sfail ure to pay tariff rates for Speda Access rvices, “would subvert th[e] design
[of sedions 206-209 d the Act] and turn the complaint procedures into a @lledion medhanism for the cariers.”
linoisBell, 4 FCC Red at 5270 As discussed above, we find Graphnet’s eff ort to enforceitstariff pursuant to
sedion 203(c) of the Act to be unavaili ng on the merits. Consequently, we do not addressthe question of whether
Graphnet’sclaim is barred under Illi nois Bell.

8 AT&T's Tariff 21 described the service provided as (1) the transmisdgon of inbound international telex cdls
receved from international record carriersin New Y ork and Miami to AT& T’ stelex subscriber stations; (2) the
transmisgon of outbound international telex cdls originated by AT& T’ s telex subscriber stationsto store-and-
forward fadliti es of international record carriersin New Y ork and Miami; and (3) the transmisgon of inbound and
outbound international cdls between international record carriersin New Y ork City and Miami and telex stations
in Alaska. Tariff 25 provided for the use of the international component of AT& T’ sinternational telex serviceto
overseas points. SeeAT&T's Reply Brief, Exhibit A (AT&T'sF.C.C. Tariff No. 21, 88 11.1, 1.2; AT&T's
F.C.C. Tariff No. 25, §§ 11.1, 1.2).
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affed the use or performance of an interconreded carier’ sfadliti es...”*” Graphret has failed to
demonstrate that AT& T altered its fadliti esin away that necesstated changes to, ar impaired the
operation d, Graphret’ sfadliti es. To be sure, Graphret has asked the Commisson to find that
AT&T srouting pradice “degrade[d] service” by causing routing delays and subjeding cdlsto
“interruptions and incompletions.”*® However, as discussed below, Graphret has offered no
probative evidencethat these problems adually occurred ”

14.  Graphret assrts that two pieces of evidencerefled serviceimpairments caused
by AT& T’ srouting pradice First, Graphnet describes atest that it condicted to determine how
AT&T would reroute telex cdlsto Graphret customersif AT& T's Hong Kong route were
compromised. Spedficdly, Graphret “temporarily disabl[ed] its Hong Kong circuits’ and then
transmitted telex cdlsto itself viaAT&T.* According to Graphret, “[n]one of these test cdls
were transmitted by AT& T, and Graphnret recaved the symbad ‘NA,” meaning not avail able on
its test messages.”*" Initsreply brief and acompanying affidavit, AT& T explained that the
message Graphret recaved stands for “nat admitted,” which indicaes an error in the placement
of the cdls, nat an error in the routing of the cdls.** Graphret does not dispute AT&T’s
explanation, and we have noreason to questionits acairacy.

15. Sewnd,Graphret offers a dart purportedly ill ustrating its businesslosss. The
chart states that the “record shows that Graphnet lost ... customers, ... some undouliedly to
AT&T, duing the period, July-December 1993,asaresult of AT& T’ s pradices of circuitously
routing U.S. and foreign origin telex cdls via Unitel, Canada.”*® But even asuuming that the
customersidentified onthe dhart opted na to use Graphret’s srvice, the record contains no fads
demonstrating why those individuals left Graphret, let alone that their leaving had anything to do
with servicedisruptions caused by AT&T. Inthe dsence of such evidence we caana conclude
that Graphret’ s all egedly lost businessis attributable to any clamed “ degrade[d] service”
resulting from AT& T’ srouting pradices.

%7 Graphnet's Initial Brief, Attadiment 3 (AT&T's F.C.C. Tariff No. 21, § 24.C; AT&T'sF.C.C. Tariff No. 25, §
2.4.C).

?8 Graphnet's Initial Brief at 4.

29 AT&T contends that, if routing delays occurred, they were minimal (i.e., 10-15 seconds) and transpired before
cdl set-up and billing. Answer at 8, §27. We do not view this datement as an admisson that such delays adually
took place And even if such 10to15second delays did occur, we ae not prepared to find, on the record of this
case, that they “materially” affeded the performance of Graphnet’ s fadliti es.

30 Graphnet'sInitial Brief at 6 (citingid., Attachment 1 [Letter dated Apr. 11, 1996 to Regina M. Keeney, Chief,
Common Carrier Bureau, from Robert E. Conn, counsel for Graphnet, at 2]).

4.
%2 AT&T’s Reply Brief at 15-16 and Exhibit C (Affidavit of Sharon Eberhard).

%3 Graphnet’s Initial Brief at 4.
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2. AT&T Did Not Unreasonably Discriminate Against Graphnet’ s
Customersin Violation of Sedion 202a).

16.  Sedion 204a) makesit unlawful for any common carier to dscriminate unjustly
or unreasonably in its provision d like ommunicaion service*® Inresolving a daim that a
carier has discriminated in violation d sedion 204a), we employ athreestep inqury: (1)
whether the services at isae ae “like”; (2) if the services are “like,” whether there ae
differences in the terms and condti ons pursuant to which the services are provided; and (3) if
there ae differences, whether they are reasonable.*® When a complainant establi shes the first two
comporents, the burden of persuasion shifts to the defendant carrier to justify the discrimination
as reasonable.*®

17.  Graphret contendsthat AT& T’ s deli berate routing vianon-domestic cariers of
telex cdlsinboundto Graphret’s customers, but not telex cadlsinboundto AT& T’ s customers,
constituted urreasonable discrimination. According to Graphret, AT&T has succealed in aplan
unlawfully to induce Graphret’s subscribers to shift their businessto AT& T.>’

18. Becaise AT&T did na argue to the contrary, we aume, withou dedding, that
the service AT& T provided to Graphret’s customers (i.e., delivery of telex traffic to those
customers) is“like” the service AT& T provided to its own customers, and that there is a disparity
in the manner in which AT&T provided the service(i.e., by routing traffic destined for
Graphret’s network, but not traffic destined for AT& T’ s network, through cariersin other
courtries).*® Thus, the burden of persuasion shiftsto AT&T to justify its routing pradice a
reasonable.

19. Inou view, AT&T has met its burden. By direding traffic through cariersin
other courtries, AT& T enjoyed adramatic cost savings (e.g., a$.28 per minute rate for telex
cdlsrouted to Graphret via Unitel versus a $3.00 mr minute rate for telex cdlsrouted dredly to

% 47U.5.C. § 2074).
% Seg eg., MCI Tdlecmnunications Corp. v. FCC, 917F.2d 3Q 39 (D.C. Cir. 1990.

% Seeid. Seealso Nationd Comnunications Assn, Inc. v. AT&T Corp., 238F.3d 124 12930 (2" Cir.
2002); Implementation o the Telecommunications Act of 1996 Amendment of Rules Governing
Procedures to Be Foll owed When Formal Complaints Are Filed Against Comnon Carriers, Report and
Order, 12 FCC Red 2249722615 1291& n.782(1997), recn. denied, 16 FCC Red 5681(20019);
PanAmSa Corp. v. Comsat Corp., Memorandum Opinion and Order, 12 FCC Red 6952 6965 134 n.90
(1997.

37 Graphnet’s Initial Brief at 11; Graphnet’s Reply Brief at 12-13.

*® The parties’ arguments regarding discrimination appea to be premised on an assumption of “like” service and
disparate treament. SeeGraphnet’sInitial Brief at 11; AT& T’ sInitial Brief at 8-12; Graphnet’s Reply Brief at 9-
10; AT&T'sReply Brief at 5-7. We neeal not dedde whether, in fad, the services are “like” or were provided
disparately, because, as discussed below, we find that AT& T has met its burden of demonstrating the
reasonablenessof its routing pradice
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Graphret). Savings of this nature anstitute areasonable, econamic rationae for treding
Graphret’s customers differently.*® Becaise AT& T has proffered a legitimate reason for its
disparate treament of Graphret’s customers, areason that Graphret does not dispute, we deny
Graphret’s sdion 204a) clam.

3. AT&T’sRouting Practices Did Not Violatethe RCCA.

20.  Two subsedions of the RCCA —which, as nated abowve, was repeded after
Graphret filed this case —are d isaue. Thefirst, sedion 224b)(1), was captioned “ Exercise of
authorities by Commisson” and required the Commisgon to “ promote the development of fully
competitive domestic and international markets in the provision d recrd communications
service” andto “forbea from exercising its authority ... as the development of competition
among reaord carriers reduces the degreeof regulation recessary to proted the pubic.”* The
seand, subsedion 227c)(1)(B), established rules for the terms and condtions on which a
United States record carier must make avail able its sparate domestic faaliti esto ather
international record carriers, and its separate international fadliti esto ather domestic record
cariers, for the origination and termination o international traffic.**

21.  Graphret arguesthat sedion 222was enaded for the purpose of promoting the
development of full y-competitive domestic and international record communicaions srvice
markets. Graphnret asertsthat AT& T’ s pradice of routing traffic to ather countries contravened
this pro-competiti ve pdlicy, because the resultant lossof customers deprived Graphret of revenue
it would have used to compete with AT& T.*

22.  Werged Graphret’sclam. Seadion 22Zb)(1) did na govern the conduct of
record cariers. It was ageneral mandate to the Commisgonto promote cmpetitionin damestic
andinternational telex markets and adiredive to forbea from exercising its authority as the need
for regulation ceaeased. Although Graphret is corred that the subsedion expressed a pro-
competiti ve palicy, we dedine to transform this diredive to the Commissoninto abasis for
Graphret to sue AT&T.

23.  Sedion 22Zc)(1)(B) smilarly has no beaing onthis case. The provisions of the
subsedion were designed to proted unaffili ated record cariers from discrimination by affili ated
domestic andinternational cariers. Graphret makes no all egationthat AT& T refused to
interconred with Graphret on the same basisthat AT& T interconneded with its affili ated
entities.

24.  Wefind reither seaion 22Zb)(1) nor sedion 22Zc)(1)(B) to be pertinent to this

39 Moreover, as discussed above, Graphnet has adduced no persuasive evidencethat it hasincurred any harm asa
result of AT& T’ sadions.

*047U.S.C. § 222b)(1).
*470U.5.C. § 227¢)(1)(B).

42 Graphret’sInitial Brief at 11-12; Graphnet’s Reply Brief at 10-12.
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case. Acoordingly, we deny Graphret’s clam that AT& T’ srouting pradices violated the RCCA.

4. Routing of Domestic Traffic Via aCarr ier in Canada Did Not
Contravene AT& T’s Sedion 214 Authority.

25.  Among other things, sedion 214a) of the Act prohibits a carier from engaging in
transmisson ower any line withou first obtaining from the Commisgon a cetificae that such
transmissonisrequired by the pullic convenience and recessty.” The statute further forbids a
carier from discontinuing, reducing, or impairing serviceto a @mmunity, or part of a
community, withou first obtaining from the Commisson a cetificate that the pulic
convenience and recessty will not be dfeaed adversely.*

26.  Graphnret arguesthat, during the relevant period, the Commisgon required cariers
to have “explicit courtry-by-country and product-by-product Sedion 214authority” (i.e., the
Commisgon dd na grant “beyond courntry” authority — also knavn as “and beyond’ authority —
by implicaion), andthat AT&T’s dion 214authority for the United States did nd permit
AT&T to transmit telex cdl s from the United States to Canada, and viceversa* Graphret
further maintainsthat AT& T violated sedion 214 ly not seeking FCC authority to “reduceor
impair” sez\slice before unil aterall y terminating its connedions with Graphret and routing traffic
viaUnitdl.

27. We oncludethat AT&T did na violate sedion 214a) when it transmitted
foreign-originated, inboundtelex traffic that it recaeved at its New Jersey switching center
through Canada via Unitel, which then terminated that traffic with Graphret.*” Whil e this
foreign-originated, inboundtelex traffic constituted “foreign communicaion” within the meaning
of the Act,”® the portion o this communication that AT& T routed through Canadawas drictly
domestic, contrary to Graphret’s assrtion”® As the Commisson explained in its Benchmarks

47U.5C. § 214a).

“a.

> Graphnet's Initial Brief at 12.
*® Graphnet’s Reply Brief at 13-14

4 Graphnet contendsthat AT& T unlawfully re-routed damestic telex traffic and foreign-originated, United States-
bound international telex traffic. Complaint at 3, 6. Graphnet does not maintain that traffic originating and
terminating in the United Statesis anything other than domestic communication. SeeGraphnet's Reply Brief at 5-
7. Consequently, sedions Il .A.4 throughlll .A.6 of this order discussthe gpropriate cdegorization of traffic
originating in foreign countries and terminating in the United States, which Graphnet claims constitutes
international communication.

*8See47U.SC. § 1533)(17) (formerly codified at 47 U.S.C. 8§ 153f) (1994) (“Theterm ‘foreign
communication’ or ‘foreigntransmisson’ means communicaion or transmisson from or to any placein the United
Statesto or from aforeign country, or between a station in the United States and a mobil e station located outside
the United States.”).

49 Graphnet's Reply Brief at 5-7.
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Order, there ae threespedfic network elements (and their related cost comporents) that are used
to provide international switched telephore (or, as here, telex) service (1) international
transmisgonfadliti es; (2) international switching fadliti es; and (3) national extension (domestic
transport and termination). The international fadlity comporent consists of international
transmisson fadliti es, bah cable and satellit e, including the link to international switching
fadliti es. Theinternational gateway componrent consists of international switching centers and
asciated transmisson and signaling equipment. The national (i.e., damestic) extension
comporent consists of national exchanges, national transmisson, and the locd loopfadliti es
used to dstribute international servicewithin a wurtry.™® The servicethat AT& T procured from
Unitel fell within this domestic extension comporent. The fad that AT&T routed this domestic
leg of itsinternational telex traffic, which it recaved from its foreign carier corresponcents,
through aforeign courtry prior to its termination with Graphret, does not transform thisleg into
an international communicaion. Sedion 3 d the Act categorizes communicaion *between
points within the United States but through a foreign courtry” as “interstate ommunicaion.”>*
Thus, the ommunications at issuein this case were strictly domestic.

28. At thetime of the adivity abou which Graphnet complains, AT& T was regulated
asadominant carier in its provision o United States domestic service® Consequently, AT& T's
permisgble adivities were governed by the terms of its sedion 214authorizations, as well asthe
Commisgon'srules and regulations. Graphnet does not cite any Commisgonrule or regulation
prohibiting AT& T’ s domestic routing pradice, nar doesit point to any provisonin AT&T's
domestic or international authorizations barring AT& T from using its United States-Canada lines
for the provision d United States domestic service Absent any such prohibition, we canna find
that AT& T was engaged in the unauthorized provision d service®

29. Finaly, werged Graphret’s “reduceor impair” analysis. In determining the need
for prior authority to discontinue, reduce, or impair serviceunder Sedion 214a), the primary
focus shoud be onthe end serviceprovided by a carier to a @mmunity or part of a mmunity,
i.e.,, theusing puldic. Thus, in situations where one carier attempts to invoke Sedion 214a)
against another carier, concern shoud be had for the ultimate impad on the community served
rather than onany technica or financial impad onthe carier itself. Wefindthat “serviceto a
community or part of a mmunity” was not discontinued, reduced, o impaired in thisinstance

%0 seelnternationd Settlement Rates, Report and Order, 12 FCC Red 19806 1982930, 149 (1997, Report and
Order on Reconsideration and Order Lifting Stay, 14 FCC Red 9256(1999), aff' d sub nan. Cable & Wireless
P.L.C.v. FCC, 166F.3d 1224(D.C. Cir. 1999.

*147U.S.C. § 15322) (formerly codified at 47 U.S.C. § 153e) (1994). Asused in the Act, the term “interstate
communication” refersto United States domestic, as oppased to United States international, communicaion
service

2 speMotion o AT&T Corp. to Be Redassfied asa Non-Dominart Carrier, Order, 11 FCC Red 3271(1995
(redassfying AT& T as anon-dominant carier in its provision of domestic, interstate interexchange service).

%3 SeeMCI Telecomnunications Corp. v. FCC, 561 F.2d 365 374(D.C. Cir. 1977, cert. denied, 434U.S. 1040
(1978 (absent an explicit statement to the mntrary, a carier isfreeto use its fadliti es for any lawful purpose upon
recaving sedion 214 authorization).
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We so find because, as discussed above, Graphret has fail ed to produce any persuasive evidence
of servicedisruptions resulting from AT& T’ s routing pradice

5. AT&T Did Not Violatethe Commisson’s International Settlements
Policy.

30. TheCommisson's International Settlements Policy (“ISP’) requires: (1) the
equal division d the acourting rate between a United States carrier and aforeign carier;™ (2)
nondscriminatory treament of United States cariers (i.e., al United States carriers must receve
the same acourting rate, with the same dfedive date); and (3) the propartionate return of
inboundtraffic.®®> The Commisson adopted the ISPto prevent foreign monopdy carriers from
playing United States international common cariers against one ancther, or engaging in
“whipsawing,” to the disadvantage of United States carriers and United States consumers.”

31.  Graphnret clamsthat the ISPwas designed to “curb the diversion d U.S. carier
revenues to foreign telecommunications entities.”>” According to Graphnet, AT& T violated the
palicy by diverting revenue avay from Graphret to foreign cariers sich as Unitel. In Graphret’s
view, much o thetraffic & issue was international, because it originated in ather courtries and
was caried by AT&T from its switching center in New Jersey.”®

32. Werged Graphret’s claim under the ISP. The fad that much of the traffic that
AT&T delivered to Graphret originated in foreign pantsisirrelevant. Asexplained above, the
portion d the international communicaionthat AT&T routed via Unitel’ s fadliti es in Canada
was grictly domestic. Once AT&T receved an inboundinternational telex message & its New
Jersey switching center (which wasthe end d the international |eg of the message), its
subsequent delivery of the message to Graphnet involved the provision d domestic transport
service nawithstanding AT& T’ s routing of the traffic through Canada.® The ISPaddresses
only the terms and condtions under which a United States carrier agrees to exchange United

> An acounting rate isthe price aUnited States fadliti es-based carrier negotiates with aforeign carier for
handling one minute of international telecommunications srvice Ead carier’s portion of the acourtingrateis
referred to asthe settlement rate. Inamost all cases, the settlement rateis equal to one-half of the negotiated
acounting rate. See1998Biennial Regulatory Review, Reform of the Internationd Settlements Policy and
Assciated Fili ng Requirements, Report and Order and Order on Reansideration, 14 FCC Red 7963 7966 9 n.8
(1999 (“ISP Reform Order”).

*° |d. at 7966 19.

*® eel mplementation and $ope of the Uniform Settlements Policy for Parallel Internationd Communications,
Report and Order, 51 Fed. Reg. 4736 4737, 13 (1989, remn., 2 FCC Red 1118(1987), further recon., 3 FCC
Red 1614(1988.

> Graphnet's Initial Brief at 16.

>8 Graphnet’s Reply Brief at 16.

%9 Seesupra sedion Il .A 4.
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States inboundand ouboundinternational traffic with aforeign-authorized carier.®® The ISP
does not address— and imposes no requirements regarding — the domestic routing of inboundand
outboundinternational traffic between United States-authorized cariers. Thus, the manner in
which AT&T delivered inboundinternational telex traffic from its New Jersey switch to
Graphret, andthe st that AT&T incurred in delivering such traffic to Graphret, is beyondthe
ISP s purview.

6. Commisson Dedsions Requiring the Direct Routing of International
Traffic Are Irrelevant to This Case.

33.  Graphret clamsthat AT& T’ srouting pradices violated two related Commisson
palicies, which Graphret dubs the “Dired Routes Policy” and the “No Third Courtry Routing
Via Canada Policy.”®" Asdescribed by Graphret, the Dired Routes Policy encouraged cariers to
route traffic diredly to its destination, and to ensure that several dired routes are avail able, so
that service quality and retwork reli ability will be maintained.”” Graphret argues that all eged
delaysin the routing of Graphret-boundtelex cdls and relegation o Graphret traffic to a “single,
tenuous, circuitous route” contravened this policy.”® According to Graphret, the No Third
Country Routing Via Canada Policy prohibits cariers from routing international traffic through
Canada.®* Graphret further maintains that AT&T is estopped from arguing in this case that its
circuitous Canadian routings were permissble, becaise AT& T all egedly sought Commisson
adoption o the No Third Courtry Routing Via Canada Policy.*

34.  AsAT&T contends,®® Graphret’ s reliance on these pdliciesis misplacel. Likethe
ISP, these pdli cies pertained to the international transmisson and switching of United States

% ThelSP, which is codified in sedion 43.51(€) of the Commisson’srules, 47 C.F.R. § 4351(€), was devel oped

aspart of the regulatory tradition in which international telecommunications srvices were supplied througha
bil ateral correspondent relationship between retional monopdy cariers. SeelSP Reform Order, 14 FCC Red at
7966 19 n.8.

®! Graphnet’s Initial Brief at 13-16; Graphnet’s Reply Brief at 14-15.

6 Graphret’s Initial Brief at 13 (citing Optel Comrrunications, Inc. Application for a License to Land andOperate
in the United Sates a Sulmarine Cable Extending Between Canada andhe United Sates, Conditional Cable
Landing License, 8 FCC Red 2267(1993 (“Optel”); Implementation and $ope of the Uniform Settlements Policy
for Parallel Internationd Communications, 59 Rad. Reg. 2d (Pike & Fischer) 982 996 (1986)).

%3 Graphnet’s Initial Brief at 13.

o4 Graphret's Initial Brief at 14-16 (citing Optel; FONOROLA Corporation Application for Authority under Sedion
214 d the Comnunications Act to Resell Faciliti es of Other Comnon Carriers to Provide Domestic Carriers
Interconredionwith Canadan Carriers, Memorandum Opinion, Order and Certificaion, 7 FCC Red 7312
(1992, remn., 9 FCC Red 4066(1994 (“fONOROLA)).

®® Graphnet’s Initial Brief at 14-16; Graphnet’s Reply Brief at 15-16.

6 AT&T’sInitial Brief at 23-24.
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inboundand ouboundinternational traffic.” They did na apply to the domestic routing of
United States international traffic. Because the instant case invalves only the domestic
comporent of inbound foreign-originated, telex traffic,” these Commisson pdicies have no
beaing. Accordingly, we deny Graphret’s claim that AT& T’ s re-routing pradice breaded
Commisgon pdicy.

7. AT&T Did Not Violate the Commisson’s Rules During the Cour se of
This Procealing.

35. Initsbriefs and subsequent submissons, Graphnet maintains that a number of
AT& T sadions during this liti gation violated the Commisson'srules. The dleged
transgressonsinclude AT& T’ s al eged fail ure (1) to be candid and forthcoming to the
Commissonregarding AT& T’ s relationship with, and participationin, Unitel; (2) to file atimely
answer to Graphret’ sfirst Supdemental Complaint; (3) to send a mmpany representative to a
status conference d the Commisson; (4) to pay afiling feewith its courterclam; and (5) tofile
an answer to Graphret’s soondand third suppemental complaints.®

36. We oncludethat AT&T did na violate the Commisgon'srules. First, we ayree
with AT&T that statements it made in reporting its equity ownership in Unitel are not germane to
the cae. AT&T ordered servicefrom Unitel pursuant to Unitel’ s tariff and, therefore, paid the
same rates and was subjed to the same terms and condti ons as other cariers.”® Accordingly,
Graphret’s all egations of a mnspiracy between AT& T and Unitel have noforce™ Sewnd,we
credit AT& T’ s explanation for faili ng to timely file an answer to the first Supdemental
Complaint (i.e., that AT& T was unable to locate aservice opy of the pleading),” and, therefore,
accet AT& T’ slate-filed answer. Third, although it appeasthat AT&T falled to pay afiling fee
in conredionwith its 1994 courterclaim, the rules at that time were not clea as to whether a

* g e.g., fONOROLA, 7 FCC Rcd at 7316 15 (“In order to safeguard against the drcumvention of our
Internationa Resale Order, we find it necessary to adopt a palicy with resped to international private live resale
between the United States and Canada that prohibits the routing of U.S.-overseas traffic through Canada.”)
(emphasis added).

08 Seesupra sedion lll .A.4.

69 Graphnet'sInitial Brief at 17-18; Graphnet’'s Reply Brief at 17-18; Motion for Partial Default Judgment, File
No. E-94-41 (filed Jan. 28, 1999 at 5-6. We aldressthe last of these purported violationsinfra sedion IV.

7 Contrary to Graphnet’s assertion (Graphnet’s Reply Brief at 17-18), a subsequent dedsion by Canadian
regulators to move toward detariffing does not establish that AT& T avail ed itself of unique alvantages with
resped to Unitel.

" Furthermore, Graphnet has produced no evidencethat disclosures made by AT& T to the Commisson regarding
AT& T’ srelationship with Unitel were intentionally misleading or otherwise inadequate under the Commisson’s
rules.

>Motion of AT&T Corp. to Accept Late Filed Answer, File No. E-94-41 (filed Mar. 1, 1996 at 2-3.
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defendant fili ng a curterclaim must pay afee™ We dedine Graphret’sinvitationto penalize
AT&T for violating this requirement. Finally, there was no requirement in 1995(when the status
conference d isietook dace that a company representative (as oppased to ouside mursel)
attend a status conference, absent a diredive from Commisgon staff.”* Consequently, AT&T’S
failure to send a @rporate representative to the 1995status conferenceis not adionable.

8. Therels No Basisfor Graphnet’ s Sedion 201(b) Claim.

37.  Graphret assrtsa “cach-al” clam that AT& T’ s alleged violations of the Act
and the Commisson's rules and pdicies constitute unjust and urreasonable pradicesin violation
of sedion 201b).”™ For the reasons gated above, we find that no such violations occurred and
thereforerged Graphret’s dion 20Xb) claim.

9. Conclusion

38. Insum, wedeny al of Graphret’sclaimsagainst AT&T. Graphnet hasfailed to
establish that AT& T’ sdedsion nd to order Graphret’ stariffed service and instead to route cdls
through affili atesin foreign courtries violated any provision d the Act or the Commisgon's
palicies. In addition, Graphnet has not proven that AT& T’ s condwct during this proceeding
contravened any Commissonrule.

B. AT&T’s Sedion 201(b) Counterclaim Is Granted, Because Graphnet’ s Tariff
Violated the RCCA.

39. Asnoted abowe, sedion 201b) of the Act requiresa owmmon carier’s charges
and pradices in conredion with communicaion serviceto be “just andreasonable.” * AT& T
chall enges as unjust and urreasonable, inter alia, Graphnet’s pradice of imposing the $3.00 per-
minute termination charge @ntained in Tariff F.C.C. No. 5 oncarriers with whom Graphret does
not diredly interconrea.”

40. Tosuppatitsclam, AT&T contends that thereisno cost justification for the
challenged pradice’® According to AT& T, Graphnet negotiated settlement payments  that

" el mplementation o the Telemmmunications Act of 1996 Amendment of Rules Governing Proceduresto Be
Foll owed When Formal Complaints Are Filed Against Comnon Carriers, Notice of Proposed Rulemaking, 11
FCC Red 2082320856 1171 (1996.

" %ee47CFR.§ 1733@) (1995 (“Inany complaint procealing, the Commisson may in its discretion dired the
attorneys and/or the parties to appea beforeit for a mnference....”).

’® sedion 201(b) states, in pertinent part, that “[a]ll charges, pradices, clasdfications, and regulations for and in
connedion with ... communication service, shall be just and reasonable, and any such charge, pradice,
classfication, or regulation that is unjust or unreasonable is hereby dedared to be unlawful.” 47 U.S.C. § 201(b).
®47U.S.C. § 201(b).

"7 Answer at 16, 148, AT&T's Initial Brief at 30,

B1d.
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they would cover its costs, and Graphret recaved such payments from the cariers with whom it
diredly interconreded (e.g., Unitel).” Moreover, AT&T claims that Graphret’s costs for
terminating traffic recaved from Unitel did na differ depending on whether the traffic originated
on Unitel’s network or on AT& T’s network.?® Thus, when Graphret recéved AT& T-originated
traffic from Unitdl, it purportedly recovered from Unitel al of Graphret’s costs for terminating
such traffic.** Acoordingly, AT& T maintains that the pradice of recvering an additional fee
from any carier whose network also was used in transmisson d atelex message anourts to
doublerecvery and “extort[ing] payments ... when [a carier] choases nat to subscribe to
Graphret's ®rvices.”®

41. Becaisethe RCCA wasin effed at thetime AT&T filed its courterclams, we
apply the statute in this case.®®* Sedion 222c)(2) of the RCCA direded the Commisson, insofar
as possble, to require interconnedion “based uponthe asts of the record commnunications
service”® The Commisson hes charaderized sedion 222c)(2) as a “mandate of establishing
cost based rates for interconredion”® Therefore, to comply with the RCCA, Graphret’s
pradice of imposing atermination charge on carriers with which it did na interconned must
have had a @st justification ®®

|d. Seealso Graphnet'sInitial Brief at 7-8, 12 & Attachment 3 (Unitel/ Graphnet Interconned Settlement).

89 Answer, Exhibit 1 (Letter dated Dec 30, 1993 to Willi am F. Caton, Acting Searetary, FCC, from Elaine R.
McHale, counsel for AT&T, at 4 n.5).

4.

8 AT&T’sInitial Brief at 30.

8 AT&T filed its courterclaims on April 15,1994 The RCCA was not repeded until approximately six months
later, on October 25, 1994

#47UsC. 8 224c)(2) (emphasisadded). Seelnterconnedion Arrangements Between andAmongthe Domestic
andInternationa Record Carriers, Memorandum Opinion, Order and Request for Further Comments, 93 FCC
Rcd 845 868 167 (1983 (sedion 222(c)(2) “ensure[d] afair oppatunity for new carriersto compete, certainly an
oppatunity equal to that of a cmpany seeking to enter atypica competitive market”).

% | nterconnedion Arrangements Between andAmongthe Domestic andInternationad Record Carriers,
Memorandum Opinion and Order on Remnsideration, 2 FCC Red 2999 3006 152 (1987 (“Interconnedion
Arrangements’). In Interconredion Arrangements, the Commisgon rejeded an argument by record carriers who
interconneded with Western Union Telegraph Company (“Western Union”) that an interim discount of Western
Union’'s charges was appropriate. Applying sedion 222(c)(2), the Commisdon found that the discount could not
be justified on the basis of cost and, therefore, was inappropriate.

we recgnizethat seaions 222b)(1) and 224¢)(2) of the RCCA both contained diredives to the Commisgon,
and that we dedined to enforce sedion 222(b)(1) against AT& T. Seesupra sedion Il .A.3. That isbecaise
sedion 222(b)(1) articulated a general, pro-competiti ve palicy that did not implicate aspedfic asped of carier
operations. In contrast, sedion 222(¢)(2) instructed the Commisson to ensure interconnedion based particularly
upon cost-based rates. Because sedion 222(c)(2) articulates a standard to which carriers can be held, we ae ale
to apply it in dedding AT&T's ®dion 201(b) cournterclaim.
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42.  Giventhe prima facie validity of AT& T’s arguments,”” andthe RCCA’s
requirement of cost-based rates, we wnclude that, in order to prevail against AT& T’ s assertions,
Graphret was required to produce some st justification for its pradiceof charging non
interconreding cariers aterminationfee® Graphret has failed utterly to mee this burden of
production, dfering no substantive aost rationale whatsoever for the dhallenged pradice Inded,
the only resporse Graphret providesis geaulation that the st of terminating cdl s that are
routed through carriersin ather courtries was “probally higher than for dired cdls, given the
unpanned-for circuit congestion and resulting lost revenues.”® In ou view, this olitary and
equivocd representationisinadequate.

43. Werged the other arguments Graphret posits, nore of which is cost-based.
Spedficdly, contrary to Graphret’s assrtion, the Commisson’'s deasions not to rgjed or
suspend Graphret’ s tariff are not dispositi ve of the sedtion 201b) claim.” Those dedsions
merely constitute adetermination by the Commisgon that the dall enged tariff isnot patently
unlawful. They do nd predude AT&T from initiating a sedion 208complaint proceealing to
determine whether the tariff isin fad lawful.™ Thus, in asedion 208complaint, the
Commisgon “examines] legal, and, where gpropriate, pdicy mattersto give full effed to the
requirementsthat a carier’ s rates, terms, and condtions are just, reasonable, and nd
unreasonably discriminatory.” %

44.  Wesimilarly find Graphnet’s estoppel defenseto be without merit.*® Sedion 208

¥ AT&T's arguments regarding Graphnet’ s pricing of its termination service make sense. Spedficdly, with
resped to any particular inbound cdl, Graphnet had no way of determining in advance how many carriers would
precaleit in the handling of the traffic. Graphnet, acordingly, had every incentive to priceits termination service
such that it would recover its costs of terminating the traffic from the carier from whomi it diredly recaved the
traffic and with whom it was diredly interconneded.

Bwe enphasizethat our focus on costs gems from the mandatory language of sedion 222(c)(2). We expressno
opinion asto whether, in any other context, Graphnet would be required to justify the challenged pradice on a st
basis.

89 Graphret’s Reply Brief at 22 (emphasis added).

%0 Graphnet’sInitial Brief at 23-25, 1146-49 (citing TRT/FTC Comnunications, Inc. Revisionsto Tariff F.C.C.
Nos. 8, 9, and 11 Graphret, Inc. Revisionsto Tariff F.C.C. No. 5, Order, 5 FCC Red 7733(Comm. Car. Bur.
1990; Graphret, Inc. Revisionsto Tariff F.C.C. No. 5, Order, 6 FCC Red 1444(Comm. Car. Bur. 1991), revew
denied, Western Union Internationd, Inc. Revisionsto Tariff F.C.C. No. 24; Graphret, Inc. Revisions to Tariff
F.C.C. No. 5 Applications for Review, Memorandum Opinion and Order, 7 FCC Red 3787(1992); Graphnet’s
Reply Brief at 22, 1 46.

%! Bl Atlantic Telephore Cos. Tariff F.C.C. No. 1 Application for Review, Memorandum Opinion and Order, 8
FCC Red 27322733 17 (1993. SeeArizonaGrocery Co. v. Atchison T.&SF. Ry. Co., 284U.S. 378 384
(1932.

%2 poli cy and Rules Concerning the Interstate, Interexdhange Marketplace, Seaond Report and Order, 11 FCC Red
2073Q 20746 126 (1996, remn., 12 FCC 15014(1997), further recon., 14 FCC Rcd 6004(1999).

% SeeGraphnet’snitial Brief at 20-23; Graphnet’s Reply Brief at 20.
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of the Act provides that “any person” may bring a cmplaint against a ommon carrier for any
violation o the Act.** Graphret cites no authority (and provides nolegal analysis) suppating its
contentionthat AT& T’ s participation in the Interconredion Agreement with Graphnet predudes
AT&T subsequently from chall enging Graphret’ s tariffed termination rate.

45.  Insum, applying the RCCA, we @nclude that Graphret has fail ed to rebut
AT& T’ s prima facie showing that charging a noninterconneding record carier aterminationfee
was not a wst-based pradice and, therefore, was unreasonable. Because we findaviolation o
the RCCA, werulein favor of AT&T onits ssdion 20Xb) courterclam.”

C. We Neal Not and Do Not Reach AT& T's Remaining Counterclaims.

46. We onclude @ovethat Graphret’s pradiceof imposing the termination charge
on AT&T was unlawful, and, consequently, that Graphret canna enforcethe tariff against
AT&T. Becaise our conclusionin thisregard resultsin AT&T receving al therelief it seeks,
we nead nd and do nd read its remaining courterclaims.®

V. MOTIONS

47. Ead o the parties hasfiled a variety of motionsin this proceeling, a number of
which aready have been the subjed of oral rulings. We herein rule on the outstanding motions.

48.  Thefollowing motions are denied as moot: (1) Motionto Dismissor,
Alternatively, to Sever and Defer AT& T's Courterclaims;” (2) Motion for Severance and
Expedited Adjudicaion o Liability Phase of Graphret Complaint Procealing;” (3) Motion o
AT&T Corp. for Expedited Consideration In the interest of a cmplete record, we grant the
following motions: (1) Request of Graphret for Leave to File Reply to AT& T Oppasition:*® (2)

%47U.SC. § 208

%5 We do not hold that it would be impossble for Graphnet to justify on a st basisthe pradicethat AT& T
challenges. We merely find that, on this record, Graphnet has not met its evidentiary burden of production.

% These include the other asped of AT&T's counterclaim under sedion 201(b) (i.e., that the $3.00 per-minute
termination rate was itself unjust and unreasonable because it was not cost-based [Answer at 15-16, 147)); its
sedion 202@) courterclaim (i.e., that Graphnet’s interconnedion agreements with other carriers unreasonably
contained rates for identicd telex servicethat were significantly lessthan Graphnet’ s tariffed rate [Answer at 17-
18, 152)); and its :dion 203 counterclaim (i.e., that Graphnet fail ed to fil e its interconnedion agreaments with
MCI International, Inc. (“MCII”) and TRT Telecommunicaions Corp. (“TRT"), or otherwise to amend its tariffed
rate to refled the rates offered to MCIl and TRT [Answer at 19, 1 56]).

%" File No. E-94-41 (filed May 18, 1994).
% File No. E-94-41 (filed Mar. 12, 1996.
% File No. E-94-41 (filed May 3, 1996).

190 il e No. E-94-41 (filed June 13, 1994).
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Graphret Request for Official Notice™* and (3) Motion to Accept Additional Pleading.*

49.  Onthreeoccasions, Graphret amended its complaint.'”® AT&T maintains that,
well after the dose of discovery and lriefing, these fili ngs improperly sought to introduce new
alegations against AT& T, and asserts that the pleadings therefore shoud be stricken
Although ou current formal complaint rules do nd all ow amendments to complaints,*® the rules
in placewhen this adion was brought did na contain a similar prohibition. We ayreewith
AT&T that the supdemental complaints to some extent broaden the fadual all egations pertaining
to Graphret’s causes of adion. In ou view, however, the new averments are sufficiently related
to the mre daims presented in Graphret’s original Complaint to make striking the supdemental
complaintsinappropriate. Accordingly, we deny AT& T’ s motions.

50.  Wefurther deny Graphret’s motions for default judgment, which Graphret filed
in resporse to AT& T's motions to strike.® We beli eve that, in combination with AT&T’s
original Answer and answer to the Suppdemental Complaint, the avermentsin AT& T’ s motions
to strike alequately addressed Graphret’ s all egations.'”’

V. CONCLUSION

51. We oncludethat Graphret hasfailed to proveits allegationsthat AT&T violated
sedions 201(b), 202a), 203c), 214a), 224b)(1), and 22Zc)(1)(B) of the Act; the ISP, the
“Dired Routes Policy” and “No Third Courtry Routing Via Canada Policy”; and the
Commisgon'srules. Consequently, we deny Graphret’s clams against AT&T in their entirety.

52.  Wefurther conclude that Graphret’s Tariff F.C.C. No. 5invaves an urjust and
unreasonable pradice, in violation d sedion 20Xb) of the Act. Wetherefore grant AT& T’ sfirst
courterclaim.

191 Fjle No. E-94-41 (filed Apr. 1, 1996).

192 i & No. E-94-41 (filed Jan. 8, 1998.

193 gypplemental Complaint, File No. E-94-41 (filed Nov. 7, 1995; Second Supplemental Complaint, File No. E-
94-41 (filed Nov. 6, 1997); Third Supplemental Complaint, File No. E-94-41 (filed Dec 21, 1998.

1% Motion to Strike the Second Supplemental Complaint of Graphnet, Inc., File No. E-94-41 (filed Dec 8, 1997)

at 2-3; Motion to Strike the Third Supplemental Complaint of Graphnet, Inc., File No. E-94-41 (filed Jan. 19,
1999 at 3-4.

19547 C.FR. § 1L727(h).

19 Graphnet Oppasition to AT& T Motion to Strike, File No. E-94-41 (filed Dec 18, 1997 at 7-11; Motion for

Partial Default Judgment, File No. E-94-41 (filed Jan. 26, 1999).

197/ erified Answer of AT&T Corp. to Supplemental Complaint of Graphnet, Inc., File No. E-94-41 (filed Mar. 1,

1996); Motion to Strike the Seaond Supplemental Complaint of Graphnet, Inc., File No. E-94-41 (filed Dec 8,
1997 at 3 n.4; Motion to Strike the Third Supplemental Complaint of Graphnet, Inc., File No. E-94-41 (filed Jan.
19,1999 at 5n.1.
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VI. ORDERING CLAUSES

53. ACCORDINGLY, IT ISORDERED, pusuant to sedions 1, 4(i), 4(j), 201(b),
202a), 203c), 214a), 224b)(1), and 22Zc)(1)(B) of the Communicaions Act of 1934,as
amended, 47U.S.C. 88 151, 154), 154]), 201(b), 204a), 203c), 214a), 224b)(1), and
222(c)(1)(B), that the complaint filed by Graphret, Inc. against AT&T Corp. ISDENIED inits
entirety.

54. ITISFURTHER ORDERED, pusuant to sedions 1, 4(i), 4(j), 201(b), and
222(c)(2) of the Communicaions Act of 1934,as amended, 47U.S.C. 88 151, 154), 154)),
201(b), and 22Zc)(2), that the First Courterclaim filed by AT&T Corp. against Graphret, Inc. IS
GRANTED IN PART, to the extent spedfied herein, and aherwise IS DISMISSED WITHOUT
PREJUDICE.

55. 1T ISFURTHER ORDERED, pusuant to sedions 1, 4(i), 4(j), 202a), and 203c)
of the Communicaions Act of 1934,as amended, 47U.S.C. 88 151, 154), 154)), 2044), and
203¢), that the Seaondand Third Counterclamsfiled by AT& T Corp. against Graphret, Inc.
ARE DISMISSED WITHOUT PREJUDICE.

56. ITISFURTHER ORDERED, that the Motionto Dismissor, Alternatively, to
Sever and Defer AT& T's Counterclaims, filed onMay 18, 1994 the Motionfor Severance and
Expedited Adjudicaion d Liability Phase of Graphnet Complaint Proceeding, filed on
March 12, 1996 and the Motion d AT&T Corp. for Expedited Consideration, filed onMay 3,
1996,ARE DENIED as moat.

57. ITISFURTHER ORDERED, that the Request of Graphret for Leaveto File
Reply to AT& T Oppasition, filed June 13, 1994 the Motion d AT&T Corp. to Accept Late
Filed Answer, filed March 1, 1996 the Graphret Request for Official Notice, filed April 1, 1996
and the Motionto Accept Additional Pleading, filed January 8, 1998 ARE GRANTED.

58. IT ISFURTHER ORDERED, that the Motionto Strike the Second Suppdemental
Complaint of Graphret, Inc., filed December 8, 1997 and the Motion to Strike the Third
Suppemental Complaint of Graphret, Inc., filed January 19, 1999 ARE DENIED.

59. ITISFURTHER ORDERED, that the Graphret Oppasitionto AT& T Motionto
Strike, filed Decamber 22, 1997 and the Motion for Partial Default Judgment, filed January 26,
1999,ARE DENIED.

FEDERAL COMMUNICATIONS COMMISSON

Magalie Roman Salas
Seqetary
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